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Volenti non fit injuria
 when a person consents to the infliction of some harm 

upon himself, it does not constitute a legal injury and , 
therefore , is not actionable.

 Consent to suffer the harm may be
 express or implied express or implied
 Express consent • E.g. When you send an invitation card 

and invite somebody to your house, you can not sue him 
for trespass ; or when you submit your self for surgical 
operation, you cannot sue the hospital authorities for 
doing the same. 

 • Implied consent • A player in the games of cricket, 
hocky,rugby or boxing is deemed to be agreeing to any hurt 
which may be likely in the normal course of the game.



Essentials
• Consent must be free
• Consent cannot be given to an illegal act

The plaintiff with the knowledge of risk has 
voluntarily agreed to suffer the harm.

• Knowledge of risk is not the same thing as consent to run the 

risk.



Consent must be freely given 
• The consent is not free if it has been obtained by undue 

influence coercion, fraud, misrepresentation ,mistake or 
the like elements which adversely affect a free consent.

Hall v. Brooklands Auto-racing Club, (1933) 1 KB 205 •
The plaintiff was a spectator at a motor car race being held

at brooklands on a track owned by the defendant company.at brooklands on a track owned by the defendant company.
• During the race ,there was collision between two cars,one
of which was thrown among the spectators, thereby
injuring the plaintiff. •
It was held that the plaintiff impliedly took the risk of such
injury. The danger being inherent in the sport which any
spectator could forsee, the defendant was not lible.



 In case the consent of a person is not free, the defendant cannot 
claim this defence to escape liability and he will be held liable for 
damage caused.

 Ravindra Padmanabhan (Dr.) vs Lakshmi Rajan And Anr
the plaintiff had a tumour on her breasts and therefore she went to the 

hospital to have it removed. While operating her the doctor also 
removed the uterus even though it had nothing to do with the tumour. 
Thus, the Court held the defendants liable and thus, the defence of 
volenti non fit injuria was rejected.volenti non fit injuria was rejected.

 Padmavati v. Dugganaika
 the plaintiffs had asked for a lift in the jeep of the defendants and while 

travelling in it one of the screws of the wheel of the jeep fell out, as a 
result, the jeep crashed and it caused the death of one of the plaintiffs. 
In the case, the Court held that the defence of volenti non fit injuria will 
apply and thus the defendants were not liable because by sitting in the 
jeep the plaintiffs had assumed the risk of being injured in an accident.

 Consent by fraud



Consent can not be given to an illegal act 
 • No consent can legalise an unlawful act or an act which is prohibited by 

law.
 In cases of consent having been obtained by fraud, the defence

of volenti non fit injuria will not apply and the defendant will be
held liable for the wrong by him.

 For e.g., in the case of R v. Williams (193) 1 KB 340, the
defendant was a singing coach and he had convinced a 16-year-
old student to have sexual intercourse with him by telling her
that it will help her in improving her voice and singing. The
defendant was held liable by the Court because the consent wasdefendant was held liable by the Court because the consent was
obtained by fraud.

Knowledge of risk is not the same thing as consent to run the risk •
It is known as Scienti non fit injuria, which means that mere knowledge does mean consent to the risk.
Smith v. Charles Baker & Co.[1891]AC 325 •
In this case ,the plaintiff worked in a cutting on the top of injured. The house of lords held that 

defendants which a crane of ten jibbed carrying heavy stone over his head while he was drilling the 
rock face in the cutting. • Both he and employers knew that there was a risk of stones falling,but no 
warning was given to him of the moment at which any particular jibbing commenced. • A stone from 
the crane fell upon him and re liable.



Knowledge of Risk
Knowledge of risk is not the same thing as consent to run the risk •
It is known as Scienti non fit injuria, which means that mere knowledge 

does mean consent to the risk.
Smith v. Charles Baker & Co.[1891]AC 325 
In this case ,the plaintiff worked in a cutting work on the top of  injured. 

The house of lords held that defendants which a crane of ten jibbed 
carrying heavy stone over his head while he was drilling the rock face in 
the cutting. • Both he and employers knew that there was a risk of the cutting. • Both he and employers knew that there was a risk of 
stones falling,but no warning was given to him of the moment at which 
any particular jibbing commenced. • A stone from the crane fell upon 
him and re liable.



Limitations on the application of volenti non fit injuria
EXCEPTIONS

There are certain limitations under which the defence of 
volenti non fit injuria cannot be taken by a defendant 
even if the essentials of this defence are present in the 
case.
Rescue CasesRescue Cases
Illegal Acts
Negligence of the defendant



Rescue Cases
 When the plaintiff suffers an injury as a result of him doing an 

act which he knows is likely to cause harm to him but it is an act 
to rescue someone, then this defence will not apply and the 
defendant will be held liable.

 Illustration: A fire is caused due to the negligence of A, and B is 
trapped inside the fire. C sees B and jumps into the fire to rescue 
him but in doing so he is also burned. Here even though C went 
into the fire voluntarily, knowing fully well that he may be 
him but in doing so he is also burned. Here even though C went 
into the fire voluntarily, knowing fully well that he may be 
burned, A will be held liable for negligence and the defence of 
volenti non fit injuria cannot be applied in this case, therefore, C 
will is entitled to receive damages from A.



 In the case of
 Haynes v. Harwood (1935), 1 KB 146,
 the servant of the defendant brought two horses in the 

town near a police station and left them to do some other 
work. The horses were upset by the children and they broke 
free, seeing them in rage the plaintiff who was a police 
officer went to stop the horses and in doing so he got 
injured and brought a case against the owner for damages. 

 The court held the defendant liable because the defence of  The court held the defendant liable because the defence of 
volenti non-fit injuria did not apply in a rescue case.



Illegal Acts
 If the consent is given for an act which is not allowed by law 

then, even on the fulfilment of all the essential conditions of this 
defence, the liability cannot be escaped and thus in such cases, 
this defence becomes inoperative.

 Illustration: If A and B decide to do a fight with sharp swords, 
when such an act is prohibited by law, and A suffers a big cut due when such an act is prohibited by law, and A suffers a big cut due 
to which he suffers serious injuries, then in such case B cannot 
take the defence of having A’s consent in doing this act because it 
was prohibited by law and thus B will be liable.



Negligence of the defendant
 The defence of volenti non fit injuria is not applicable in a case where the 

defendant has been negligent. Thus only where there is no negligence by the 
defendant, he can claim this defence to escape liability.

 Slater v. Clay Cros Co. Ltd. 1956] 2 QB 264,
 the plaintiff was hit by a train in the tunnel of the defendant railway company. 

The railway company had given instructions to all the drivers of its trains that 
they have to blow the whistle at the entrance of the tunnel and they should also 
slow the speed of the train but the driver did not follow these instructions and 
negligently drove it inside the tunnel, as a result, the plaintiff was injured. negligently drove it inside the tunnel, as a result, the plaintiff was injured. 

 The defendant had taken the defence of volenti non fit injuria but the Court 
held that this defence could not be applied because even though the plaintiff 
took the risk of walking inside the tunnel, this risk was enhanced by the 
negligence of the driver. Thus, when a plaintiff gives his consent to take some 
risk, there is a presumption that the defendant has not been negligent.



ACT OF God   VIS-MAJOR

 An  Act of God is a general defence used in cases of torts when an 
event over which the defendant has no control  occurs and the 
damage is caused by the forces of nature. 

 In those cases, the defendant will not be liable in the law of tort 
for such inadvertent damage. 
Act of God defined as circumstances which no human foresight  Act of God defined as circumstances which no human foresight 
can provide against any of which human prudence is not bound 
to recognize the possibility, and which when they do occur, 

 Thus the calamities that do not involve the obligation of paying 
for the consequences that result from them.



 Vis major is defined, as “A loss that results immediately from 
a natural cause without the intervention of man, and could 
not have been prevented by the exercise of prudence, 
diligence, and care.”

 Salmond “an act of God” includes those acts which a man 
cannot avoid by taking reasonable care. Such accidents are 
the result of natural forces and are incoherent with the 
agency of man

 NATURAL CAUSES: An act of God is an uncommon, 
extraordinary and unforeseen manifestation of the forces of extraordinary and unforeseen manifestation of the forces of 
nature, or misfortune or accident arising from inevitable 
necessity. An act of God cannot prevent by reasonable 
human foresight and care.



Essentials of act of God 
 . An Occurrence not Reasonably Foreseeable
 The basic and prime element of an “act of God” is the happening of an 

unforeseeable event. For this, if the harm or loss was caused by a foreseeable 
accident that could have been prevented, the party who suffered the injury has 
the right to compensation. However, the damage caused by an unforeseen and 
uncontrollable natural event is not compensable as it could not have been 
prevented or avoided by foresight or prudence of man.prevented or avoided by foresight or prudence of man.

 Moreover, courts are of the opinion that the “act of God” defence exists only if 
the event is so exceptional and could not have been anticipated or expected by 
the long history of climate variations in the locality. It is constructed by only 
the memory of man i.e. recorded history. The courts may demand expert 
testimonies to prove that an event was unforeseeable.



 2. Impossible to Prevent by any Reasonable Precautions and 
Absence of Human Agency Causing the Alleged Damage

 It means practically impossible to resist. Negligence constitutes a 
failure to take the necessary precautions. In an incident where a 
human factor was present, even though the harm could not be 
prevented, the fact that the human factor exercised reasonable 
care and precautions to prevent the harm has to be proved if the 
defence of “act of God” has to prevail.

 If negligence is alleged and proved, then the defence of “act of 
God” will fail. If an owner was negligent in properly maintaining a 
tree that fell on a passerby, he cannot be exempted from liability tree that fell on a passerby, he cannot be exempted from liability 
by “act of God” principle.



Case law
 In the case of Nichols v. Marshland

the defendant has a number of artificial lakes on his land. Extraordinary rain such as had never been 
witnessed in living memory caused the banks of the lakes to burst and the escaping water carried 
away four bridges belonging to the plaintiff. It was held that the plaintiff ’s bridges were swept by an 
act of God and the defendant was not liable.

 In the case of Blyth v. Birmingham Water Works Co 
the defendants had constructed water pipes which were reasonably strong enough to withstand severe 

frost. There was an unprecedented severe frost that year causing the pipes to burst to result in severe 
damage to the plaintiff ’s property. It was held that though frost is a natural phenomenon, the 
occurrence of an unforeseen severe frost can be attributed to an act of God, thus the relieving the 
defendants of any liability.

 In the case of Ramalinga Nadar v. Narayana Reddiar
the plaintiff had booked goods with the defendant for transportation. The goods were looted by a 

mob, the prevention of which was beyond the control of the defendant. It was held that event 
beyond the control of the defendant cannot be said Act of God. It was held that the destructive acts 
of an unruly mob cannot be considered an Act of God.



INEVITABLE  ACCIDENT
 An inevitable accident is a general defense in the law of tort. The 

inevitable accident which is also known as unavoidable accident 
says that a person cannot be held liable for an accident which was 
not foreseeable despite all care and caution taken from his side. 
Law states that a high degree of precaution is not required, 
reasonable care is sufficient.

 Example: If [A] was driving a car and he was all in his senses and  Example: If [A] was driving a car and he was all in his senses and 
took all due care, but suddenly due to mechanical part failure his 
car loses his balance and hits a passer-by. In this case, the driver 
would not be liable as he took all precautions from his side. The 
accident was unavoidable.



 Frederick Pollock has defined an inevitable accident as,
 “not avoidable by any such precautions as a reasonable man, doing such an act

then there could be expected to take.”

 For the defendant to use the defense of inevitable accident, it is necessary to 
show two things:

 There was no intention on the part of the defendant.

 And, the collision could not have been avoided with reasonable care.

 The defendant can clearly deny any responsibility but is more difficult to satisfy. 
The most prominent defense used by the defendant is that there was an 
unanticipated blackout just before the crash. In that case, the defendant has to 
prove that there was a sudden medical illness.



 Chow Hidasi v. Hidasi, [2011] B.C.J. No. 848; 84 C.C.L.T. (3d) 125 
(S.C).

 That judgment involved an action by the plaintiff passenger (the wife) against the driver 
(the husband) of a vehicle involved in an accident. The wife was injured in the accident. 
The parties were travelling along a mountain road with which the defendant husband was 
familiar. He knew it could be treacherous in the winter, so checked the weather before 
leaving. The temperature was above zero and the roads were mostly bare. The defendant 
husband testified that he was travelling 100 kph when he heard a clunking noise and the 
vehicle suddenly lost braking and steering capacity. 

 The defendant pulled the emergency brake, but the vehicle veered sharply into the  The defendant pulled the emergency brake, but the vehicle veered sharply into the 
concrete barriers, injuring the plaintiff. The plaintiff did not hear the clunking noise, but 
felt the vehicle veer sharply and heard the defendant exclaim that he could not brake. The 
plaintiff argued that the defendant was overdriving the road and had inadequate tires. In 
dismissing the plaintiff wife’s claim, Justice Barrow observed that the vehicle was 
equipped with brand new all-season tires, the road conditions were good and the vehicle 
never lost traction. Moreover, the evidence did not indicate that the plaintiff had 
expressed any concern with the defendant’s speed, which was within the speed limit. 
Concluding that the steering and braking was lost due to a mechanical failure, that this 
failure was unexpected, and that the defendant responded immediately and 
nonnegligently to the mechanical failure, Barrow J. said this in regard to the defence of 
“inevitable accident”:


