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 VICARIOUS LIABILITY

LIABILITY OF ONE FOR THE ACT COMMITTED BY OTHER

 Generally, a person is liable for his own wrongful acts and one does 
not incur any liability for the acts done by others.

 In certain cases, however, vicarious liability, that is the liability of 
one person for the act of another person, may arise.

 In order that the liability of A for the act done by B can arise, it is  In order that the liability of A for the act done by B can arise, it is 
necessary that there should be certain kind of relationship 
between A and B, and the wrongful act should be, in certain way, 
connected with that relationship.

 The common examples of such a liability are: 
(1) Liability of the principal for the tort of his agent;
(2) Liability of partners of each other’s tort;
(3) Liability of the master for the tort of his servant.



Basis of Vicarious Liability
 Qui facit per alium facit per se

 is a Latin legal term meaning, "He who acts through another does the act 

himself." 

 It is a fundamental maxim of the law of agency. This is a maxim often stated 
in discussing the liability of employer for the act of employee.“


 According to this maxim, if in the nature of things the master is obliged to  According to this maxim, if in the nature of things the master is obliged to 

perform the duties by employing servants, he is responsible for their act in 
the same way that he is responsible for his own acts.

 The maxim is a shortened form of the fuller 18th-century formulation: qui 
facit per alium, est perinde ac si facit per se ipsum, i.e. “whoever acts 
through another acts as if he were doing it himself.” 

 Indirectly the principle is in action or present in the duty that has been 
represented by the agent, so the duty performed will be seen as the 
performance of the agent himself.



Lord Chelmsford

“It has long been established by law that a master is liable to
third persons for any injury or damage done through the
negligence or unskillfulness of a servant acting in his master’s
employ. The reason of this is, that every act which is done byemploy. The reason of this is, that every act which is done by
servant in the course of his duty is regarded as done by his
master’s order, and, consequently it is the same as if it were
master’s own act”.



Justification for the imposition of vicarious liability

 (1) The master has the ‘deepest pockets’. The wealth of a 
defendant, or the fact that he has access to resources via 
insurance, has in some cases had an unconscious influence 
on the development of legal principles.

(2) Vicarious liability encourages accident prevention by  (2) Vicarious liability encourages accident prevention by 
giving an employer a financial interest in encouraging his 
employees to take care for the safety of others. 

 (3) As the employer makes a profit from the activities of his 
employees, he should also bear any losses that those 
activities cause.



Reasons for Vicarious Liability 
 Compensation/ Damages: 

for the purpose of awarding adequate compensation to the injured part 
and stop the blame game amongst servant and the master. 

 Avoiding exploitation of servant-
 Hire and fire rule. First directing servant to do tortious act and then after 

he does it to fire him to avoid the consequences arising from thereof.
 Respondent superior
 let the principal be held responsible” or “let the superior make answer”. It  let the principal be held responsible” or “let the superior make answer”. It 

is the principle in tort law holding an employer liable for the employee’s/ 
agent’s wrongful acts committed within the scope of employment of 
agency. 

 Qui facet alium facet perse:
 Every act which is done by a servant in the course of his duty is regarded 

as done by his masters order and consequently it is the same as if it was 
the masters own act. If A is doing act for X. It will be considered as X 
himself is doing the act himself and thus is also made liable for the act of 
A.



Liability of the Master for the act of his Servant 
 The liability of the master for the act of his servant is based on the 

principle of ‘respondeat superior’, which means ‘let the principal be 
liable’. 

 In tort, the wrongful act of the servant is thus deemed to be the act of 
the master. However, such wrongful act should be within the course of 
his master’s business and any act, which is not in the course of such 
business, will not make the master liable.

Liability of the Principal for the act of his Agent 
 When a principal authorizes his agent to perform any act, he becomes  When a principal authorizes his agent to perform any act, he becomes 

liable for the act of such agent provided the agent has conducted it in the 
course of performance of duties. Liability of the Partners 

Liability of Partner for the tort committed by another partner of a firm 
 in the normal course of business of that partnership, other partners are 

responsible to the same extent as that of the partner who is in fault. The 
liability thus arising will be joint and several.



Essentials to Constitute Vicarious liability
1. Relation 
 There should be some or the other relationship between the wrong doer and the person 

who gave the order. Relationship can be that of Master-Servant, Principle-Agent, 
Independent Contractors and alike.

2. The wrongful act must be related to the relationship in a certain way
 Under tort law a person may be liable in respect of wrongful acts or omissions of another 

in three ways:- As having ratified or authorized the particular act with the full knowledge 
of it being tortious; of it being tortious; 

 As standing towards the other in a relation entailing responsibility for wrongs done by 
that person; and

 As having abetted the wrongful act committed by others. 
 In ratification the relationship can be between any two or more person, it need not be 

only master-servant relation.

3. Course of Employment 
 An act is deemed to be done in the course of employment if it is either (a) wrongful act 

authorized by the master e.g.. delegation of work by the authorized person to someone 
unauthorized (b)wrongful & unauthorized mode of doing some act authorized by master 
i.e. unauthorized in the way act is done by the servant.



Master Servant relation
For the liability of the master to arise, the following two essentials are to be present

(1) The tort was committed by the servant.

(2) The servant committed the tort in the course of his employment.

A servant is a person employed by another to do work under the direction and control
of his master. As a general rule, master is liable for the tort of his servant but he is notof his master. As a general rule, master is liable for the tort of his servant but he is not
liable for the tort of an independent contractor. It, therefore, becomes essential to
distinguish between the two.

 be liable for that.



Who is a servant
 One who is directed What to do and how to do

A servant is one who is subject to the control and supervision of his 
employer regarding the manner in which the work is to be done. An 
independent contractor is not subject to any such control. He undertakes to 
do certain work and regarding the manner in which the work is to be done. 
He is his own master and exercises his own discretion. And independent 
contractor is one “who undertakes to produce a given result, but so that in 
the actual exclusion of the work, he is not under the order or control of the 
person for whom he does it, and may use his own discretion in things not person for whom he does it, and may use his own discretion in things not 
specified beforehand.”

Example:
My car driver is my servant. If he negligently knocks down X, I will be 
liable for that. But if he hire a taxi for going to railway station and a taxi 
driver negligently hits X, I will not be liable towards X because the driver is 
not my servant but only an independent contractor.

The taxi driver alone will



Control test
 Traditional View: Test  Of  Control


A master is one who not only prescribes to the workmen the end of his work but directs or at any moments may direct the means
also; retains the power of controlling the work.

The traditional mode of stating the distinction is that in case of servant, the employer in addition to directing what work the 
servant is to do, can also give directions to control the manner of doing the work; but in case of an independent contractor, the 
employer can only direct what work is to be done but he cannot control the manner of doing work. This was stated by 
MCKARDIE, J. by taking the writings of Pollock on Torts in a case of Performing Right Society Ltd. v Mitchell, etc. Ltd.

In Short v.J. & W. Henderson Ltd.

 LORD THANKERTON pointed out four indicia of a contract of service:


(1) Master’s power of selection of his servant;


(2) Payment of wages or other remunerations;

 (3) Master’s right to control the method of doing the work, and


(4) Master’s right of suspension or dismissal.

The important characteristic according to this analysis is the master’s power of control for other indicia may also be found in a 
contract for services.

This was the traditional test. 

 In Collins v Hertfordshire HILBERY J said;

 “the distinction between a contract for services and a contract of service can be summarised in this way: In one case the 
master can order or require what is to be done, while in other case he can not only order or require what is to be done, 
but how it shall be done.”



Modern View: Control Test Not Exclusive


A. The Control Test


The test of control as traditionally formulated was based upon the social conditions of an earlier age and “was well suited to 
govern relationship like those between a farmer and an agricultural labourer (prior to agriculture mechanisation), a craftsman 
and a journeyman, a householder and a domestic servant and even a factory owner and an unskilled hand”. The control test 
bricks down when applied to skill and particularly professional work and, therefore, in recent years it has not been treated as an 
exclusive test.

The Supreme Court in

 Dharangadhara Chemical Works Ltd. v State of Saurashtra

 nlaid down that the existence of the right in the master to supervise and control the execution of the work done by the servant is 
a prima facie test, that the nature of control may vary from business to business and is by its nature incapable of any precise 
definition, that it is not necessary that the employer should be proved to have exercised control over the work of the employee,
that the test of control is not of universal application and that there are many contracts in which the master could not control the that the test of control is not of universal application and that there are many contracts in which the master could not control the 
manner in which work was done. The English Courts have also recognised that the control test is no longer decisive.

 B. The nature of the employment test


One accepted view is that people who have a contract of service (an employment contract) are employees, but people who have 
a contract for services (a service contract) are independent contractors. In

 Ready Mixed Concrete v Minister of Pensions and National Insurance,

 MACKEMA J., said that three conditions are to be fulfilled for contract of service:

(1) Servant agrees that in consideration of a wage or other remuneration he will provide his own work and skill in the 
performance of some service for his master;
(2) He agrees expressly or impliedly that in the performance of that service he will be subject to others control in a sufficient 
degree to make that other master;
(3) The other provisions of the contract are consistent with its being a contract of service.



C. The ‘Integral Part Of The 
Business’ Test


LORD DENNING,

 Stevenson Jordan and Harrison Ltd. v Macdonald and Evens,

 referred to the distinction between a contract of service and a contract for referred to the distinction between a contract of service and a contract for
services as a “troublesome question” and observed: “it is almost impossible to
give a precise definition of the distinction. It is often easy to recognise a
contract of service when you see it, but difficult to say wherein the difference
lies.

 A ship’s master, a chauffeur, and a reporter on the staff of a newspaper are all
employed under a contract of service; but a ship’s pilot, a taxi-man, and a
newspaper contributor are employed under a contract for services. One feature
which seems to run through the instances is that,

 under a contract of service, a man is employed as a part of the business; and his
work is done as an integral part of the business; whereas under a contract for
services, his work, although done for the business, is not integrated into it but
it is only accessory to it.



D. Allocation Of  Financial Risk/ The 
Economic Reality Test/ Multiple Test


In Montreal v Montreal Locomotive Works Ltd. LORD WRIGHT 

 said that in the more complex condition of modern industry, more 
complicated test have often to be applied. According to him, it 
would be more appropriate to apply a complex test involvingwould be more appropriate to apply a complex test involving

(1) Control;
(2) Ownership of the tools;
(3) Chance of profit;
(4) Risk of loss; and Control in itself is not always conclusive.

in the claimed independent operations.”



 In a later case
 Market Investigation Ltd. v Minister of Social Security, 

COOKE J. 
 referred to these factors and said that the fundamental test 

was
 “Is the person who has engaged himself to perform these 

services performing them as a person in business on his 
own account?” If the answer is yes, it is a contract for own account?” If the answer is yes, it is a contract for 
services; if no, it is a contract of service. There is no 
exhaustive list of considerations relevant to determining 
this question, and no strict rules about the relative weight 
the various considerations should carry in a particular 
case.



 The control will no doubt will always have to be considered, although it 
can no longer be regarded as the sole determining factor; and that 
factors which may be of importance are:
(1) Whether the man performing the services provides his own 
equipment;
(2) Whether the person hires his own helpers;
(3) What degree of financial risk he takes;
(4) What degree of responsibility for investment and management he 
has; and
(5) Whether and how far he has an opportunity of profiting from sound 
has; and
(5) Whether and how far he has an opportunity of profiting from sound 
management in the performance of his task.

According to the Supreme Court of United States, the test is not “the 
power of control whether exercised or not over the manner of 
performing service to the undertaking”, but whether the persons 
concerned were employees “as a matter of economic reality” and the 
important factors to be seen are “the degrees of control, opportunities 
of profit or loss, investment in facilities, permanency of relations and 
skill required



 . Significant Outcome test


DIXON J. in Humberstone v Northern Timber Mills made an observation that “The 
question is not whether in practice the work was in fact done subject to a direction or 
control exercised by an actual supervision or whether an actual supervision was possible but 
whether ultimate authority over the man in the performance of his work resided in the 
employer so that he was subject to the latter’s order and directions.”

The Supreme Court in Silver Jubilee Tailoring House v. Chief Inspector of Shops, 
 after a review of the most of the authorities mentioned above observed: “In recent years the 

control test as traditionally formulated has not been treated as an exclusive test. 
 It is exceedingly doubtful today whether the search for a formula in the nature of a single 

test to tell a contract of service from a contract for service will serve any useful purpose. The 
most that profitably can be done is to examine all the factors that have been referred to in most that profitably can be done is to examine all the factors that have been referred to in 
the cases on the topic. Clearly, not all of these factors would be relevant in all these cases or 
have the same weigh in all cases. It is equally clear that no magic formula can be 
pronounced, which factors should in any case be treated as determining ones. The plain fact 
is that in a large number of cases, the court can only perform a balancing operation 
weighing up the factors which point in one direction and balancing them against those 
pointing in the opposite directions. It was also pointed out that the control is obviously an 
important factor and in many cases it may still be the decisive factor, but it is wrong to say 
that in every case it is decisive. It was further observed that the degree of control and 
supervision would be different in different types of business and that “if an ultimate 
authority over the worker in the performance of his work resided in the employer so that he 
was subject to the latter’s direction that would be sufficient.”



 Performing Right Society Ltd. v Mitchell, etc. Ltd., (1924) 1 K.B. 762.


The defendants engaged a band called ‘The Original Lyrical five’ to play at their 
dance hall, and the band played two songs without the permission of the 
claimants, the owners of the copyright. It was held that the members of the 
band were employees of the defendants who were liable for the breach of 
copyright.copyright.

 MCCARDIE J.: The nature of the task undertaken, the freedom of action given, 
the magnitude of the contract amount, the manner in which it is to be paid, the 
powers of dismissal and the circumstances under which payment of the reward 
may be withheld, all these bear on the solution of the question … it seems, 
however, reasonably clear that the final test, if there be a final test, and 
certainly the test to be generally applied, lies in the nature and degree of the 
detailed control over the person alleged to be servant. This circumstances, of 
course, one only of several to be considered, but it is usually of vital 
importance. The point is put well in Pollock on Torts, 12th ed., pp. 79, 80.



Liability For Independent Contractors


In Alcock v Wraith, NEILL LJ stated: where someone employs an independent contractor 
to do work on his behalf he is not in the ordinary way responsible for any tort committed by 
the contractor in the course of the execution of the work.

The main exceptions to the principle fall into the following categories:


(1) Cases where the employer is under some statutory duty which he cannot delegate.

(2) Cases involving the withdrawal of support from neighbouring land.

(3) Cases involving the escape of fire.(3) Cases involving the escape of fire.

(4) Cases involving the escape of substances, such as explosives, which have been brought 
on the land and which are likely to do damage if they escape; liability will attach under the 
rule in Rylands v Fletcher.

(5) Cases involving operations on the highways which may cause danger to persons using 
the highway.

(6) Cases involving non-delegable duties of an employer for safety of his employees.

(7) Cases involving extra-hazardous acts.



Course of employment
 The servant committed the tort ‘in the course of his employment’

 A master/employer is not responsible for all of the acts one of their 
servants/employees carries out. Instead, for vicarious liability to be 
possible, the tortuous act must occur in the course of employment.

 The liability of a master is not limited only to the acts which he  The liability of a master is not limited only to the acts which he 
expressly authorizes to be done but he is liable for such torts also which 
are committed by the servant in the course of employment.



 Roberts v. Shanks, (1924) Defendant on alighting from his car ordered 
his chauffeur to take the car directly to the garage. The chauffeur, 
however drove the car to his own residence, took his meal, and whilst 
driving the car to the garage, negligently drove it into the plaintiff‟s car, 
and caused damage to it. The Court held the defendant liable in 
damages, for, at the time of the accident, the chauffeur was acting in the 
course of his employment



 According to Winfield, a tort falls within the course of 
employment under the following circumstances:

 a. Authorized acts and their natural consequences


 b. Unauthorized modes of doing authorized acts and

 c. Incidental acts



Various ways in which liability of 
Master arises
 A master becomes liable in the following situations
1.Wrong done as a natural consequence of an act by Servant for 

Master with due care
 If the employee does an act which is done in pursuance of the 

instructions of the master, then the master will be held liable for 
any wrong which arises out of such an act even if all due care is 
taken by the employee in discharging his work.

 In Gregory v. Piper, the defendant and plaintiff had some  In Gregory v. Piper, the defendant and plaintiff had some 
disputes between them and the defendant, therefore, ordered his 
servant to place rubbish across a pathway to prevent the plaintiff 
from proceeding on that way and the servant took all care to 
ensure that no part of it was touching the part of the plaintiff ’s 
property but with the passage of some time. The rubbish slid 
down and touched the walls of the plaintiff and thus he sued for 
trespass. The defendant was held liable despite his servant taking 
all due care.



Theft by Servant
 Earlier, theft by the servant was regarded outside the 

course of employment and the master was held not 
liable as decided in Cheshire v. Bailey (1905).

 However in Morris v. CW Martin & Sons Ltd, the 
above decision was overruled and the master was held 
liable. This case considered the issue of vicarious 
liability and whether or not a master/employer was 
liable for the loss of a customer’s fur coat that was 
stolen by one of its employees. The defendant was held 
liable.



Lending of servant or Borrowed Servant
 When a servant is lent out to another person then the master who still controls 

the activities of the servant and not just merely directs his actions will be the one 
who is liable.

 Mostly it is the actual master who is held liable and not the person to whom the 
servant has been lent temporarily. This rule applies unless the permanent master 
can prove that the servant was completely in the control of the temporary master 
and he could not have controlled the servants action.

 To determine the liability in such cases the following matters are taken into  To determine the liability in such cases the following matters are taken into 
consideration:

 a. Who pays the servant?
 b. Who has an opportunity to supervise the work of servant? 
 c. Who has the power to punish or dismiss the servant? 
 d. What machinery is used? 
 If the original master withdraws the control and supervision over his servant at 

the time of lending, the new master is liable for the tort committed by the 
servant.



Wrong due to Negligence of Worker
 A master is also liable for an act of servant which he does negligently or fails to 

take due care in carrying out.

 In Pushpabai Purshottam Udeshi & Ors. v. Ranjit Ginning & Pressing Co. (P),
 deceased was travelling in a car driven by the manager of the respondent

company and it met with an accident as a result of which he died. The
dependents of the deceased filed a claim and the tribunal allowed damages but
on appeal to the High Court, it was set aside on the grounds that the accident
does not make the respondent company liable. But the Supreme Court in its
judgement overruled the judgement of the High Court and held that from the
facts of the case it was clear that the accident had occurred due to the negligencefacts of the case it was clear that the accident had occurred due to the negligence
of the manager who was driving the vehicle in the course of his employment and
therefore, the respondent company was liable for his negligent act.

 Illustration: If H works as a house cleaner for K then there is a master and
servant relationship between them but, if H instead of cleaning the house
decides to cook food even though he has only been hired for cleaning the house
and due to his negligence causes a fire which also causes loss to K’s neighbour L,
then K, will not be liable because H did an act which was outside the course of his
employment.



Wrong by excess or mistaken execution of a lawful 
authority
 For making the master liable in such a case it has to be shown that: –

 The servant had intended to do an act on behalf of his master, which he was 
authorized to do.

 The act would have been lawful if it was done in those circumstances which the 
servant mistakenly believed were true or if the act would have been lawful if done 
properly.

 In Anita Bhandari & Ors. v. Union of India

 The husband of the petitioner went to a bank and while entering inside it, the 
cash box of the bank was also being carried inside and as a result, the security 
guard in a haste shot him and caused his death. The petitioner had claimed that 
the bank was vicariously liable in the case because the security guard had done 
such act in the course of employment but the bank had contended that it had not 
authorized the guard to shoot. The Court held the bank liable as the act of giving 
him gun amounted to authorize him to shoot when he deemed it necessary and 
while the guard had acted overzealously in his duties but it was still done in the 
course of employment.



Wrong committed willfully by a servant with the 
intention of serving the purpose of the master
 If a servant does any act willfully, recklessly or improperly then the 

master will be held liable for any wrong arising out of such act, if 
such an act is done in the course of employment.

 In Limpus v. London General Omnibus Co. (1862) EngR 839, 
the driver of the defendant company, willfully and against the 
express orders not to get involved in racing or to obstruct other 
omnibuses, had driven to obstruct the omnibus of the plaintiff. In 
the case, the Court held that the defendant company was liable for 
omnibuses, had driven to obstruct the omnibus of the plaintiff. In 
the case, the Court held that the defendant company was liable for 
the act of driver because the driver’s act of driving the omnibus 
was within the scope of the course of employment.

 In Peterson v. Royal Oak Hotel Ltd. (1948) N.Z.I.R. 136, The 
plaintiff was a customer who on being intoxicated was refused 
further drinks by the barman, who was employed under the 
respondent and thus the plaintiff threw a glass at him. The 
barman took a piece of the glass and threw it at him which hit his 
eye. The respondent hotel was held liable due to the act of the 
barman who had a master-servant relation with them.



Wrong by Servant’s Fraudulent Act

 A master can also be held liable for any fraudulent act of the servant.

 In Lloyd v. Grace Smith & Co. the plaintiff was a widow who owned
1000 pounds as dues on a mortgage and a cottage. She went to the
manager of the defendant, which was a firm of solicitors, and she asked
for his advice to get richer. The manager told her to sell her cottage and to
call up the amount of mortgage. She authorized the manager to sell the
property and to collect her money but he absconded with the money.
Thus, she sued the defendant company. It was held that the defendantThus, she sued the defendant company. It was held that the defendant
was liable for the fraudulent act of the manager because even a
fraudulent act is not authorized, the manager was authorized to take her
signature and thus it was within the course of employment.

 Illustration: If A goes to a bank and deposits a check with C, an
employee of the bank and C fraudulently transfers that amount to his
wife’s account. Here for the fraudulent act of C, the bank will be liable.



Principal Agent Relationship
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